Situation
WR applies for further discovery of particular documents
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Question
How do the parties persuade the Court, for or against the order, respectively?
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WR must successfully persuade the Court that BHPIO must successfully persuade the
there are "reasonable grounds for being fairly Court that they gave discovery following a
certain that there are other relevant documents diligent and reasonable search to identify
which ought to have been discovered." See: [9] all discoverable documents within their
l possession, custody or power. See: [14]
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Category 2, 3, 5 and 8 Documents BHPIO filed multiple affidavits in
Unnecessary or irrelevant. response to applications for further

discovery outlining extensive searches
made for discoverable documents.
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Category 4, 9, 11 and 12 Documents BHPIO’s internal legal counsel made
BHPIO held to have undertaken extensive documented enquiries to current
reasonable search. Burden and former personnel of BHPIO, within
outweighs any potential value. multiple departments, interstate and
l international offices, and related companies.
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Application dismissed. BHPIO’s external legal counsel also attended

BHPIO's offices, on multiple occasions, to review
any and all documents stored in paper form only.
(*Due to the time period for discovery, the majority
of discoverable documents were at least initially
managed in paper form, as opposed to electronic).
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BHPIO documented detailed searches and
enquiries made to identify discoverable
documents no longer in their possession, custody
or power (including electronic documents).
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Following WR’s application for further discovery in
2003, BHPIO demonstrated commitment to their
continuing discovery obligations by identifying key

custodians and requesting them to identify any
further potentially discoverable documents.
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Following WR's application for further discovery
in 2008, external legal counsel and BHP Billiton's
Senior Archivist collaborated to undertake a
search of BHP Billiton’s electronic archives.
Potentially relevant documents were
subsequently reviewed by external legal counsel.
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Application dismissed.






